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SUMMARY

The Bureau has posed a series of questions that purport to probe the relationship between
the customer information provisions of Section 222 that are applicable to all carriers and the
nondiscrimination provisions of Sections 272 and 274 that apply only to the BOCs. In
considering BellSouth’s responses to those questions, the Bureau should remain mindful of the
following:

Notwithstanding the Commission’s conclusion that CPNI is within the scope of
“information” subject to Section 272(c)(1), the specific rules Congress enacted in Section 222 to
govern the handling and treatment of CPNI by all carriers, including the BOCs, prevail over the
more generalized “information” provisions of Section 272(c)(1). Thus, the BOCs’ use of CPNI is
exempt from the general provisions of Section 272(c)(1) by the specific provisions of Section 222.

Moreover, the proclaimed “unqualified” nature of the nondiscrimination obligation of
Section 272(c)(1) is very much qualified by the express provisions of Section 272(g)(3). BOCs
- engaged in activities permitted under Section 272 may engage in “the same types of marketing
activities as any other service provider,” including the use of CPNI, unencumbered by the
nondiscrimination obligations of Section 272(c)(1). Similarly, BOCs engaged in marketing
activities permitted under Section 274 are under no special obligations for sharing CPNI with
nonaffiliates, absent written direction from the customer, that are not also applicable to other
carriers.

A BOC engaged in permitted Section 272 or 274 activities does not escape
nondiscrimination obligations entirely, however. Section 222 includes its own nondiscrimination

standard that Congress imposed on all carriers in balance with the equally important policy



objective of protecting customers’ reasonable expectations of privacy while facilitating uses of
CPNI beneficial to the customer. Thus, while Section 222 operates principally to protect
customer privacy interests by requiring carriers to hold customer information in confidence (but
permitting carriers to make use of the information in ways beneficial to the customer without
imposing onerous approval burdens on the customer), Section 222 also obligates carriers to
disclose CPNI to nonaffiliates upon written direction from the customer. BOC:s, like all other
carriers, are thus prohibited from discriminating against other entities by refusing to share CPNI
when a customer has affirmatively expressed its desire for such sharing. Where Congress has
already established the appropriate balance of these potentially competing interests in the specific
context of carriers’ use and disclosure of CPNI, the Commission cannot upset that balance by
superimposing a generalized nondiscrimination standard that defeats rather than protects
customers’ privacy expectations. Instead, the Commission must resolve the interplay between
these provisions in a way that maintains the specific balance already struck by Congress in Section

222.
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BELLSOUTH FURTHER COMMENTS
BellSouth Corporation, on behalf of BellSouth Telecommunications, Inc. and its affiliated
companies (“BellSouth”), submits these comments in response to the Common Carrier Bureau’s
recent Public Notice in the above referenced proceeding.’
The Bureau has requested further comment to supplement the record on issues previously
raised in this proceeding and to focus on the interplay of those issues with the Commission’s
decisions interpreting and applying Sections 272 and 274 of the Act.” Specifically, the Bureau has

posed a series of questions that purport to probe the relationship between the customer

! Public Notice, CC Docket No. 96-115, DA 97-38 (rel’d Feb. 20, 1997).

g Communications Act of 1934, as amended, 47 U.S.C. §§ 151 ef seq. See, Implementation

of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934,
as amended, CC Docket No. 96-149, First Report and Order and Further Notice of Proposed
Rulemaking, FCC 96-489 (rel’d Dec. 24, 1996) (“Non-Accounting Safeguards Order”),
Implementation of the Telecommunications Act of 1996: Telemessaging, Electronic Publishing
and Alarm Monitoring Services, CC Docket No. 96-152, First Report and Order and Further
Notice of Proposed Rulemaking, FCC 97-35 (rel’d Feb. 7, 1997) (“Electronic Publishing
Order”).
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information provisions of Section 222 that are applicable to all carriers and the nondiscrimination
provisions of Sections 272 and 274 that apply only to the BOCs. Because many of the questions
are narrowly focused and often seemingly based on implicit assumptions that are not appropriate
in the first instance, however, BellSouth’s responses are preceded by a summary look at the
interrelationships of the provisions of the Act in question.

Overview of Sections 272 and 222

Before one can assess the interplay of Sections 272 and 222, one must first look to the
internal structure, purpose, and meaning of the respective sections.

Section 272 defines the permitted relationship between a BOC and its interLATA services
affiliate. Included within Section 272 is a general obligation that the BOC not discriminate in
favor of that affiliate “in the provision or procurement of goods, services, facilities, and
information.”® The Commission has deemed this nondiscrimination obligation to be
“unqualified,”* and has also concluded that CPNI is included within the “information” that is
subject to this provision.’

Also included within Section 272 is specific authority for a BOC to engage in marketing

and sales relationships with its Section 272 affiliate. The Section 272 affiliate may market and sell

3 47 U.S.C. § 272(c)(1).
¢ Non-Accounting Safeguards Order, at § 197.

’ Non-Accounting Safeguards Order, at § 222. Notwithstanding the Commission’s

conclusion that CPNI is within the scope of “information” subject to Section 272(c)(1), the
specific rules Congress enacted in Section 222 to govern the handling and treatment of CPNI by
all carriers, including the BOCs, prevail over the more generalized “information” provisions of
Section 272(c)(1). Thus, in addition to the exemption from Section 272(c)(1) for BOCs’ use of
CPNI for activities permitted under Section 272(g) -- an exemption internal to Section 272 -- the
BOCs’ use of CPNI is also exempt from the general provisions of Section 272(c)(1) by the
specific provisions of Section 222.



the telephone exchange services of the BOC if the BOC permits others to do so as well.’ Further,
upon obtaining Section 272(d) relief, the BOC may market and sell the services of the Section
272 affiliate.”

Contrary to the Commission’s pronouncement regarding the “unqualified” nature of the
nondiscrimination standard of Section 272(c)(1), that standard is very much qualified by the
specific language of Section 272(g)(3). This latter section provides a precise rule of construction
to resolve potential conflicts between the nondiscrimination standard of Section 272(c) and the
marketing activities permitted by Sections 272(g)(1) and (g)(2). That rule makes clear that “[t]he
joint marketing and sale of services permitted under this subsection shall not be considered to
violate the nondiscrimination provisions of subsection (c).”® Thus, any joint marketing or sales
activity undertaken by a BOC or its 272 affiliate that is permitted under either Section 272(g)(1)
or (g)(2) is exempt from the nondiscrimination obligation of 272(c).” Further, because the
permitted marketing activities themselves are exempt from Section 272(c)(1), so too is the use of
information in the course of performing those permitted activities.

While a BOC’s use or disclosure of CPNI in the context of marketing activities permitted

under Section 272(g) is exempt from Section 272(c),"* however, the BOC does not escape all

¥ 47 U.S.C. §272(g)(1).
7 47 U.S.C. §272(g)(2).
8 47 U.S.C. §272(2)(3).

Moreover, as discussed below, the Commission has already determined that BOCs that
have obtained Section 271(d) relief are permitted under Section 272(g) “to engage in the same
type of marketing activities as any other service providers.” Non-Accounting Safeguards Order,
at 9 291.

10 As described in note 5, supra, a BOC’s use of CPNI is also excluded from the general

provisions of Section 272(c)(1) by the specific provisions of Section 222.



nondiscrimination obligations regarding CPNI. Section 222 includes its own nondiscrimination
standard that Congress imposed on all carriers in balance with other equally important policy
objectives: protecting customers’ reasonable expectations of privacy while facilitating uses of
CPNI beneficial to the customer. Thus, while Section 222 operates principally to protect
customer privacy interests by requiring carriers to hold customer information in confidence'' (but
permitting carriers to make use of the information in ways beneficial to the customer without
imposing onerous approval burdens on the customer'?), Section 222 also obligates carriers to
disclose CPNI to nonaffiliates upon written direction from the customer.” BOCs, like all other
carriers, are thus prohibited from discriminating against other entities by refusing to share CPNI
when a customer has affirmatively expressed its desire for such sharing. Where Congress has
already established the appropriate balance of these potentially competing interests in the specific
context of carriers’ use and disclosure of CPNI, the Commission cannot upset that balance by
superimposing a generalized nondiscrimination standard that defeats rather than protects
customers’ privacy expectations. Instead, the Commission must resolve the interplay between
these provisions in a way that maintains the specific balance already struck by Congress in Section
222,

Section 272(g)(1), Nondiscrimination, and CPNI. Section 272(g)(1) permits a BOC’s

Section 272 affiliate to market and sell the BOC’s telephone exchange services as long as the

BOC also permits other entities offering the same or similar services also to sell the BOC’s

1 47 U.S.C. § 222(a) (“Every telecommunications carrier has a duty to protect the
confidentiality of proprietary information of, and relating to . . . customers . . . .”).
12 47U.S.C. § 222(c)(1).

13 47U.S.C. § 222(c)(2).



telephone exchange services. Thus, while Section 272(g)(3) expressly exempts a BOC that
permits its Section 272 affiliate to sell its telephone exchange services from the nondiscrimination
standard of Section 272(c), Section 272(g)(1) reintroduces an alternative nondiscrimination
obligation -- i.e., the obligation to permit other entities also to market and sell the BOC’s services.

This Section 272(g)(1) nondiscrimination obligation, however, is clearly different from the
“unqualified” obligation of Section 272(c), for Congress would not have expressly excluded
272(g)(1) from the reach of 272(c) and at the same time reimposed that same standard within the
very subsection it was excluding from that standard. Accordingly, the nondiscrimination standard
in Section 272(g)(1) must be read to be not as rigid as the “unqualified” standard of Section
272(c)," but to be consistent with the general nondiscrimination standard of Section 202,"* which
prohibits only unreasonable discrimination and which, conversely, permits reasonable
discrimination.

The CPNI provisions of Section 222 as they relate to activities conducted pursuant to
Section 272(g)(1) must be considered in the context of this reasonable discrimination standard,
not the purported “unqualified” standard of Section 272(c). First, as noted above, Section 222

3

already includes its own nondiscrimination standard that permits different treatment of customers

1 The nondiscrimination standard of Section 272(g)(1) requires only that the BOC “permit”
other entities to market and sell its services if the BOC’s Section 272 affiliate markets and sells
those services. In the Non-Accounting Safeguards Order, the Commission already has
gratuitously expanded this obligation to mean that the BOC not only must permit such marketing
and sales, but also must provide other entities “the same opportunity to market or sell the BOC’s
telephone exchange service under the same conditions as the BOC affiliate.” Non-Accounting
Safeguards Order, at 9 286. Clearly, of course, Section 272(c) does not provide any basis for
this explication of the standard applicable under 272(g)(1) because Section 272(c) expressly does
not apply in that context.

13 47 U.S.C. § 202 (“It shall be unlawful for any common carrier to make any unjust or
unreasonable discrimination . . . .”).



CPNI'® depending on justified presumptions and individual indications of customers’ expectations
or preferences with respect to their CPNI. Under this standard, some entities will be afforded
access to customer information, others will not. But, the decision on whether a BOC’s affiliate or
any other entity may be provided CPNI rests with the customer. Moreover, this structure of
Section 222 is entirely consistent with the structure of Section 272(g)(1), which requires a BOC
“to permit” other entities to sell its services, but which includes no obligation to share CPNI to
support a nonaffiliate’s sales efforts absent affirmative written authorization from the customer
pursuant to Section 222.

Thus, in contrast with the Commission’s interpretation that Section 272(c) is an
“unqualified” obligation to provide “information,” any obligation for sharing of customer
information under Section 272(g)(1) is very much qualified by the provisions of Section 222 that
are designed to protect customers’ reasonable expectations of privacy with respect to such
information. The qualified nondiscrimination standard for permitted marketing activities under
Section 272(g)(1) is entirely consistent with the balance Congress drew in Section 222 between
presuming a customer expectation of use of CPNI by a carrier with whom the customer has a
relationship, and affiliates of that carrier, and presuming a customer’s expectation that such CPNI

would not be shared with nonaffiliated entities without the customer’s affirmative authorization.

10 While the “different treatment” permitted by Section 222 may be perceived as between

entities, there is no “different treatment” of CPNI as between customers because the customer’s
expectations are always met. The Commission’s rules should be focused on whether customers’
expectations and indicated preferences are met in a nondiscriminatory manner, not on whether a
BOC must ignore those customer expectations or preferences in order to ensure that the BOC’s
competitors all have the same access to the BOC’s customer information resources as does the
BOC in spite of customers’ expectations.



Section 272(g)(2). Nondiscrimination, and CPNI. Like activities conducted pursuant to

Section 272(g)(1), activities conducted pursuant to Section 272(g)(2) are expressly excluded from
the “unqualified” nondis_crimination obligation of Section 272(c). Unlike Section 272(g)(1),
however, Section 272(g)(2) does not reintroduce any alternative nondiscrimination standard.
Thus, any marketing activity conducted pursuant to Section 272(g)(2) is not held subject to a
specific nondiscrimination obligation. However, a BOC’s use or disclosure of CPNI in the course
of permitted Section 272(g)(2) activities remains subject to the nondiscrimination principles that
Congress balanced in Section 222.

As the Commission noted in the Non-Accounting Safeguards Order, Section 272(g)(2)
presently permits BOC to market and sell out-of-region interLATA services in combination with
local exchange service, but restricts the present marketing or selling of any in-region interLATA
services within a state until Section 271(d) relief is obtained for that state. This current
restriction, the Commission has concluded, is comparable to the restriction imposed on AT&T,
MCI, and Sprint by Section 271(e)(1). Upon Section 271(d) relief within a state, however, the
restriction of Section 272(g)(2) will no longer be applicable and the BOC will not be limited
within that state in its marketing with its 272 affiliate."” Moreover, because such marketing with

the Section 272 affiliate is permitted under Section 272(g)(2) by virtue of the lifting of the

1 Non-Accounting Safeguards Order, at 291 (“After a BOC receives authorization under

Section 271, the restriction in section 272(g)(2) is no longer applicable, and the BOC will be
permitted to engage in the same type of marketing activities as other service providers.”).
Moreover, because the limitations on joint marketing activities imposed on AT&T, MCI, and
Sprint by Section 271(e)(1) expire at the time a BOC receives Section 271(d) authorization in a
state, a BOC obtaining imposed Section 271 relief “will be permitted to engage in the same type
of marketing activities as” AT&T, MCI, and Sprint, including the use and disclosure of CPNI to
the same extent these carriers use or disclose their own CPNI in such marketing activities. This
equal marketing opportunity (including the use of CPNI) that obtains under Section 272(g)(2) is
entirely consistent with Congress’s decision to treat all carriers equally under Section 222.



restriction in that section, the nondiscrimination standard of Section 272(c) expressly does not
apply.

As with Section 272(g)(1), above, however, a BOC engaging in activity permitted under
Section 272(g)(2) does not escape a nondiscrimination obligation entirely. The BOC remains
subject to the nondiscrimination principles of Section 222. Those principles require a BOC and
every other carrier to protect customers’ reasonable privacy expectations, but to observe
individual preferences with respect to use or disclosure of CPNI. Thus, BOCs, like other carriers,
remain obligated not to selectively honor customers’ CPNI preferences.

Overview of Sections 274 and 222

Similar to Section 272 and its definition of the permitted relationships between a BOC and
its interLATA services affiliate, Section 274 defines the permitted relationships between a BOC
and its electronic publishing separated affiliate. Unlike Section 272, however, Section 274 also
contemplates additional relationships between a BOC and electronic publishing joint ventures in
which the BOC participates and between a BOC and other entities in teaming or other business
arrangements. Also unlike Section 272, Section 274 has no broad “unqualified”
nondiscrimination standard comparable to Section 272(c)(1). Instead, the general
nondiscrimination standard of Section 274 merely requires the BOC to “provide network access
and interconnection for basic telephone service to electronic publishers at just and reasonable
rates.”"®

In addition, a BOC that provides inbound telemarketing or referral services to its

electronic publishing affiliate must make such services available on nondiscriminatory terms."’

18 47 U.S.C. § 274(d).
1 47 U.S.C. § 274(c)(2)(A); Electronic Publishing Order, at | 149-56.



Nothing in the expression or context of this obligation, however, requires a BOC that has
customer approval to use, access, or disclose CPNI in the course of providing these services to an
affiliate to presume that it also may (or must) use, disclose or permit access to that CPNI by a
third party absent affirmative customer authorization. Indeed, any such requirement would upset
the balance of customer interests and competitive safeguards struck by Congress in Section 222.
Similarly, Section 274(c)(2)(B) permits BOCs to “engage in nondiscriminatory teaming or

3220

business arrangements,”” which the Commission has held to “encompass a broad range of

21 Although the Commission has generally concluded that the

permissible marketing activities.
foregoing nondiscrimination obligation includes the obligation to offer “basic telephone service
information” to third parties on the same terms it is provided to the teaming arrangement,” the
Commission has also declined to interpret the nondiscrimination standard of this section in a way
that “would provide a disincentive for BOCs to engage in teaming arrangements in contravention
of the plain language of Section 274(c)(2)(B) and the pro-competitive goals of the 1996 Act.”*
This same consideration militates against compelling a BOC to choose between forgoing teaming
opportunities or subjecting customer information to undesired disclosure to or access by third
parties. Accordingly, this nondiscrimination standard, too, must be read to be conditioned upon
customer approval obtained in a manner consistent with customers’ expectations. Indeed, a BOC

honoring its customers’ preferences, whatever they may be, regarding the BOC’s use or

disclosure of CPNI cannot be said to be favoring anyone.

2° 47 U.S.C. § 274(c)(2)(B).

2 Electronic Publishing Order, at Y 165.
2 Electronic Publishing Order, at  168.
3 Electronic Publishing Order, at 9 168.



Finally, Section 274(c)(2)(C) addresses BOCs’ electronic publishing activities through
participation in a joint venture enterprise. Although the BOC is prohibited from entering such
arrangements on an exclusive basis, there is no specific nondiscrimination obligation that attaches,
particularly with respect to the BOC’s use of CPNI in that joint venture. Accordingly, a BOC’s
use of CPNI in its participation in an electronic publishing joint venture is governed solely by the
terms of Section 222,

% %k ok ok ok %k Kk %k
BellSouth addresses individually below each of the Bureau’s questions in the context of

the foregoing overview.

I. Interplay Between Section 222 and Section 272

A. Using, Disclosing, and Permitting Access to CPNI

1. Does the requirement in section 272(c)(1) that a BOC may not discriminate
between its section 272 “affiliate and any other entity in the provision or procurement of . .
. services . . . and information . . .” mean that a BOC may use, disclose, or permit access to
CPNI for or on behalf of that affiliate only if the CPNI is made available to all other
entities? If not, what obligation does the nondiscrimination requirement of section
272(c)(1) impose on a BOC with respect to the use, disclosure, or permission of access to
CPNI?

CPNI is “made available to all other entities” by virtue of Section 222(c)(2) irrespective of
a BOC’s use, disclosure, or access to it for any purpose. Further, a BOC, like any other
telecommunications carrier, must disclose CPNI to other entities when the customer directs it to

do so in writing.** Beyond that, a BOC’s use, disclosure, or access to CPNI for purposes of any

activity in which the BOC is authorized to engage, including the marketing and sales of the

24 47 U.S.C. §222(c)2).

10



services of the BOC’s Section 272 affiliate, triggers no additional obligation to identify or to
disclose to other parties either the actual CPNI utilized by the BOC or any other CPNL

A BOC that obtains Section 271(d) relief is permitted to market and sell the services of its
Section 272 affiliate.> A BOC that does so is not engaged in activity “for or on behalf of” the
affiliate, but is engaged on its own behalf in activity in which it is expressly authorized to engage.
~ In performing these permitted activities, the BOC is specifically excluded from the reach of
Section 272(c).”® Thus, a BOC may use, disclose, or permit access to CPNI in the course of
performing the marketing and sales activities it is permitted to perform under Section 272(g)(2)
without incurring an obligation under Section 272(c) to disclose CPNI to any other entity. The
BOC remains obligated, of course, to disclose CPNI to another party upon the customer’s
affirmative written request pursuant to Section 222(c)(2).

Further, even if a BOC performing marketing and sales activities it is permitted to perform
under Section 272(g)(2) were considered to be performing those functions “for or on behalf of”
the BOC’s affiliate, which it is not, the BOC still would not incur an obligation under Section
272(c) to make CPNI available to all other entities. It matters not under Section 272(g)(3)
whether the permitted marketing activity under Section 272(g)(2) is “for or on behalf of the
affiliate.” That the activity is permitted under that section removes the activity from the reach of
Section 272(c).

Finally, the language of Section 272(c) itself confirms that a BOC’s use, disclosure, or

access to CPNI in the course of performing marketing and sales activities it is permitted to

25 47U.S.C. § 272(g)(2).
2 47U.8.C. § 272(2)(3).

11



perform under Section 272(g)(2), even if considered to be “for or on behalf of the affiliate,”
would not be obligated under Section 272(c) to make that CPNI available to any other entity.
The Section 272(c) nondiscrimination obligation attaches only to the BOC’s “provision of . . .
information” to the affiliate. The BOC’s use of, or access to, CPNI or its disclosure to any entity
other than the Section 272 affiliate’” would not be the “provision of information” to the affiliate
and would not be subject to Section 272(c).

That the Commission has determined that CPNI is “information” for purposes of Section
272(c) does not negate the specific exclusionary effect of Section 272(g)(3).® To the extent
Section 272(c) does have any residual application to a BOC’s use, disclosure, or permission of
access to CPNI, however, it requires a BOC to abide by and honor customers’ CPNI restrictions
and disclosure approvals without discriminating on the basis of the identity of the entity that is
seeking to use or have access to that customer’s CPNI. In other words, it obligates the BOC to
observe and protect customers’ reasonable expectations of privacy with respect to CPNI, but to
deviate from the norm when requested to do so by the customer, regardless of whether that

deviation inures to the detriment of the Section 272 affiliate or to the benefit of the affiliate’s

7 To the extent CPNI is disclosed to the Section 272 affiliate for purposes of marketing and

sales activities permitted under Section 272(g)(1) or (g)(2), Section 272(c) would not apply by
virtue of Section 272(g)(3). This circumstance is excepted from the discussion in the text above
merely to show that even without Section 272(g)(3), Section 272(c) clearly does not reach a
BOC’s use of CPNI that does not involve the “provision” of CPNI to the Section 272 affiliate.
Thus, for example, the provision of CPNI to a services affiliate of the BOC that provides
marketing services to both the BOC and its Section 272 affiliate is not subject to Section
272(c)(1). See, Non-Accounting Safeguards Order, at | 182.

2 Indeed, as discussed supra, the specific and detailed requirements of Section 222 prevail

over the general and nonspecific provisions of 272(c)(1).

12



competitor. Thus, like Section 222, Section 272(c) prohibits a BOC from selectively honoring
customers’ CPNI preferences.”

Section 272(c) does not, however, obligate a BOC to accept or require the same form of
expression of approval or restriction for use or disclosure of CPNIL. To do so would be contrary
to the scheme established in Section 222, which recognizes that all carriers’ customers have
reasonable expectations of protection and use of CPNI that differ depending on whether the CPNI
is to be used by the carrier (or its affiliates) or to be disclosed to an unrelated third party. Any
requirement under Section 272(c) that a BOC protect its customers’ expectations differently from
other carriers and in a way that requires the BOC to make a choice between exposing the
customers’ CPNI to greater risk of disclosure to third parties or, conversely, that constrains the
BOC’s ability to use CPNI (and share it with affiliates) in a manner beneficial to the customer
would be in conflict with Section 222. Accordingly, Section 272(c) cannot be read to compel
such a result.

2, If a telecommunications carrier may disclose a customer’s CPNI to a third
party only pursuant to the customer’s “affirmative written request” under section
222(c)(2), does the nondiscrimination requirement of section 272(c)(1) mandate that a
BOC’s section 272 affiliate be treated as a third party for which the BOC must have a
customer’s affirmative written request before disclosing CPNI to that affiliate?

Section 272(c)(1) does not require a Section 272 affiliate to be treated as a third party for

purposes of Section 222(c)(2).

» Because this section prohibits the BOC from selectively honoring customers’ CPNI

preferences, whether approvals or restrictions, it works in tandem with Section 222 to safeguard
customers’ privacy expectations. Under no circumstances should Section 272(c) be interpreted or
applied in a manner that would compel a BOC to act contrary to its customers’ CPNI preferences
or in any manner that would otherwise jeopardize customers’ reasonable expectations regarding
CPNL

13



Section 222(c)(2) must be read in the context of Section 222, generally, and Section
222(c)(1), specifically. Section 222 is designed to protect customers’ reasonable expectations
with respect to a telecommunications carrier’s use of CPNI and, accordingly, obligates every
telecommunications carrier to protect the proprietary information of its customers.*® Section
222(c)(1) is a permissive CPNI-use provision, authorizing a carrier to use CPNI to provide the
telecommunications service from which it is derived, and allowing for presumptive approval of
other uses, following notice, that are consistent with customers’ generalized expectations.’’ In
contrast, Section 222(c)(2 ) is a mandatory disclosure provision, but one that balances the
obligation of a telecommunications carrier to protect a customer’s proprietary information from
improper disclosure under Section 222(a) against a third party’s interest in such information when
an individual customer has, in essence, waived its rights under Section 222(a).

Thus, while Section 222(c)(2) creates an obligation that is an exception to a carrier’s
obligation under Section 222(a) and that is inconsistent with customers’ generalized expectations,
that section also permits the disclosing carrier to require affirmative written authorization from the
customer as an evidentiary record of the individual customer’s CPNI preferences. The need for
this record is particularly acute when there may be reason to doubt a competing carrier’s mere

representation of having customer permission.*> In contrast, when the separate entity is an affiliate

30 47 U.S.C. § 222(a).

31 . . . .
For documentation of customers’ expectations regarding local exchange carriers’,

including BOCs’, use of CPNI under notice and opt-out approval mechanisms, see, Pacific Telesis
ex parte presentation of CPNI/Privacy Study, filed December 11, 1996 (“Pacific Telesis
CPNI/Privacy Study”).

32

See, e.g., Policies and Rules Concerning Changing Long Distance Carriers, 7 FCC Rcd
1038 (1992), recon. denied, 8 FCC Red 3215 (1993).

14



of the carrier, the carrier may reasonably conclude that the need for such an evidentiary record
does not exist.

The separate affiliate requirements of Section 272 and, in particular, the nondiscrimination
obligations of Section 272(c)(1), have no bearing on the operation of Section 222(c)(2). In the
first place, the Commission has concluded that upon Section 271(d) relief, a BOC may engage in
the same type of marketing activities as any other service provider. Thus, in engaging in such
activities, the BOC is not required to treat its Section 272 affiliate any differently than another
carrier treats its affiliates.

Moreover, customers’ expectations of use of CPNI by a carrier that may have multiple
affiliates are not dependent on the reasons that the carrier has affiliates. Indeed, in most cases, the
customer is unlikely to know whether the carrier has established separate legal entities and is even
less likely to know or care® about the carrier's reasons for doing so. Specifically, customers are
not likely to care that a BOC has established a Section 272 affiliate for one set of legal reasons
and may have another affiliate for another set of legal reasons (e.g., tax or labor laws).
Customers’ expectations regarding the BOC’s use or disclosure of CPNI with or among its
various affiliates are simply unaffected by the reasons for the affiliate. Thus, it would make no
sense to read Section 272(c) in a way that would require BOCs to act contrary to their customers’
expectation merely as result of a regulatory or legal contrivance about which the customer does

not care.

3 Customers are only likely to care about the presence of affiliates if the customer is unable

to interact through a single point of contact. Given that the Commission has determined that
upon Section 271(d) relief a BOC may engage in the same marketing activities as any other
service provider, a requirement that a Section 272 affiliate be treated as third party would be
inconsistent with both the customer’s expectations and the Commission's own prior conclusion.
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3. If a telecommunications carrier may disclose a customer’s CPNI to a third
party only pursuant to the customer’s “affirmative written request” under section
222(c)(2), must carriers, including interexchange carriers and independent local exchange
carriers (LECs), treat their affiliates and other intra-company operating units (such as
those that originate interexchange telecommunications services in areas where the carriers
provide telephone exchange service and exchange access) as third parties for which
customers’ affirmative written requests must be secured before CPNI can be disclosed?
Must the answer to this question be the same as the answer to question 2?

By its terms, Section 222 applies equally to every telecommunications carrier. Moreover,
as discussed above, Section 272(c)(1) has no bearing on the application of Section 222(c)(2).
Thus, the answer to this question must be the same for all telecommunications carriers.

As discussed in the preceding response, customers generally neither know nor care
whether or why a telecommunications carrier may have established affiliates or intra-company
operating units. Additionally, the record in this proceeding and past Commission decisions firmly
establish that customers generally expect that a business with whom the customer has an
established relationship will use or share information among its affiliates in a way that offers
benefits to the customer.** Further, the need for an evidentiary record of a customer’s
authorization for a telecommunications carrier to share CPNI with another entity is not as acute
when the other entity is an affiliate. Accordingly, a telecommunications carrier should not be
required to treat its affiliates as third parties for purposes of Section 222(c)(2).*

B. Customer Approval

4. If sections 222(c)(1) and 222(c)(2) require customer approval, but not an
affirmative written request, before a carrier may use, disclose, or permit access to CPNI,

34

See, e.g., Pacific Telesis CPNI/Privacy Study; Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991, 7 FCC Red 8752 (1992).

. If the Commission concludes that any carrier must treat its affiliates as third parties under

Section 222(c)(2), then it must conclude that every carrier must do so because Section 222
applies by its terms to “every telecommunications carrier.”
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must a BOC disclose CPNI to unaffiliated entities under the same standard for customer
approval as is permitted in connection with its section 272 affiliate? If, for example, a BOC
may disclose CPNI to its section 272 affiliate pursuant to a customer’s oral approval or a
customer’s failure to request non-disclosure after receiving notice of an intent to disclose
(i.e., opt-out approval), is the BOC required to disclose CPNI to unaffiliated entities upon
the customer’s approval pursuant to the same method?

A BOC that utilizes a notice and opt out mechanism to obtain customer approval to
disclose CPNI to a Section 272 affiliate is not required to utilize the same mechanism to obtain
approval to disclose CPNI to a nonaffiliate.

Notice and opt out CPNI approval processes are an appropriate and efficient mechanism
for obtaining a customer’s approval for action that is presumed to be consistent with the
customer’s reasonable expectations. As the Commission has found on prior occasion and as the
present record confirms, customers generally expect a business with whom the customer has an
existing relationship to share information about that relationship among affiliates of the business.*
Accordingly, notice and opt out procedures are an appropriate means of validating the
presumption, while giving customers whose expectations differ from the norm an opportunity to
protect their individual expectations.

Conversely, notice and opt out is an inappropriate means of obtaining customer
authorization for activity that is presumed to be contrary to the customer’s interest. Inherent in
Section 222 is the presumption that customers prefer that their CPNI not be shared with entities
not affiliated with the carrier. Indeed, Section 222(a) imposes the affirmative duty on all
telecommunications carriers to protect the confidentiality of such information. Accordingly, a

notice and opt out mechanism is an inappropriate tool for seeking authorization for information

disclosure to entities unaffiliated with the carrier.

3 See note 34, supra.
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Moreover, Section 222(d)(3) confirms that any telecommunications carrier may rely on
oral approval to overcome a restriction on CPNI under circumstances described therein,
including, for BOCs, referrals to a Section 272 affiliate. A BOC accepting oral approval for
purposes of that section incurs no obligation to accept oral approvals for disclosure of CPNI to
other entities because the circumstances described in that section do not contemplate the
involvement of a nonaffiliated entity and, separately, because a referral to a Section 272 affiliate is
a permitted marketing activity that is exempt from the requirements of Section 272(c)(1).

5. If sections 222(c)(1) and 222(c)(2) require customer approval, but not an
affirmative written request, before a carrier may use, disclose, or permit access to CPNI,
must each carrier, including interexchange carriers and independent LECs, disclose CPNI
to unaffiliated entities under the same standard for customer approval as is permitted in
connection with their affiliates and other intra-company operating units?

If the Commission requires the BOCs to accept the same standard of approval for CPNI
disclosure to nonaffiliates that it accepts for internal use or sharing of CPNI with a Section 272
affiliate, the Commission also must require all other carriers to observe a uniform standard.
Subjecting the BOCs to different obligations under Section 222 is contrary to the express
language of that section, which applies to “every telecommunications carrier.” Moreover, a BOC
with Section 271(d) relief is permitted to engage in the same type of marketing activity as any
other carrier and those activities are excluded from the reach of Section 272(c)(1). Accordingly,
Section 272 provides no basis for treating the BOCs differently.

6. Must a BOC that solicits customer approval, whether oral, written, or opt-
out, on behalf of its section 272 affiliate also offer to solicit that approval on behalf of
unaffiliated entities? That is, must the BOC offer an “approval solicitation service” to
unaffiliated entities, when it provides such a service for its section 272 affiliate? If so, what
specific steps, if any must a BOC take to ensure that any solicitation it makes to obtain
customer approval does not favor its section 272 affiliate over unaffiliated entities. If the

customer approves disclosure to both the BOC’s section 272 affiliated and unaffiliated
entities, must a BOC provide the customer’s CPNI to the unaffiliated entities on the same
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rates, terms, and conditions (including service intervals) as it provides the CPNI to its
section 272 affiliate?

A BOC that canvasses its customers regarding their preferences with respect to the BOC’s
use or disclosure of records relating to the business relationship between the customer and the
BOC is not providing an “approval solicitation service” to its Section 272 affiliate or any other
affiliate. Rather, the BOC is fulfilling its own obligations under the Act to protect the
confidentiality of the customer’s information and to use, disclose, or permit access to the
information only with its customers’ approval. Moreover, a BOC solicitation of approval to use
CPNI for marketing activities permitted under Section 272(g), i.e., “the same type of marketing
activities as other service providers,” is part of the marketing function itself, i.e., the identification
of potential customers. A BOC’s solicitation for this purpose is thus not subject to Section
272(c)(1), and the BOC incurs no obligation to solicit its customers in support of its competitors’
marketing efforts.*’

Even if a BOC’s solicitation of customer approval for CPNI use is not considered to be
within the permitted marketing activities under Section 272(g), the BOC incurs no obligation to
perform such a function on behalf of others. The First Amendment prohibits the Commission

from compelling a BOC to contact its customers and “speak” on behalf of nonaffiliated entities.*®

37 Further, the parent company of the BOC and the Section 272 affiliate or another BOC

affiliate may canvass the customers of the BOC and perform other marketing functions for both
entities. Non-Accounting Safeguards Order, at § 183. Because the parent company is not a BOC,
no Section 272(c) nondiscrimination obligation attaches, and the parent company or other BOC
affiliate would have no obligation to solicit CPNI approvals on behalf of any other party.

3 Pacific Gas and Electric Co. v. Public Utilities Comm’n, 475 U.S. 1, 13 (1986) (First
Amendment prohibits compelled access to private property, such as billing envelopes or customer
information newsletters, because such compelled access “forces speakers to alter their speech to
conform to an agenda they do not set.”).
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Section 272(c)(1) cannot be interpreted or applied to impose an unconstitutional burden on the
BOCs. Accordingly, a BOC cannot be compelled to perform an “approval solicitation service” on
behalf of nonaffiliates.

C. Other Issues

7. If, under sections 222(c)(1), 222(c}(2), and 272(c)(1), a BOC must not
discriminate between its section 272 affiliate and non-affiliates with regard to the use,
disclosure, or the permission of access to CPNI, what is the meaning of section 272(g)(3),
which exempts the activities described in sections 272(g)(1) and 272(g)(2) from the
nondiscrimination obligations of section 272(c)(1)? What specific obligations with respect
to the use, disclosure, and permission of access to CPNI do sections 222(c)(1) and 222(c)(2)
impose on a BOC that is engaged in the activities described in sections 272(g)(1) and
272(g)(2)?

As discussed in prior responses, Section 272(g)(3) removes entirely from the reach of
Section 272(c)(1) any activities conducted pursuant to Sections 272(g)(1) and (g)(2). And, as
the Commission has determined, once a BOC obtains Section 271(d) relief, it is permitted under
Section 272(g)(2) to engage in the same marketing activities as any other service provider. Thus,
the obligations of Sections 222(c)(1) and (c)(2) apply to a BOC’s permitted marketing activities
in the same manner as they would apply to the marketing activities of any other service provider,
no specific obligations apply to the BOCs.*

Under Section 222, a BOC engaged in marketing activities permitted by Section 272(g),
like any other telecommunications carrier, use, disclose or permit access to CPNI to provision the
service from which the information was derived (and other associated purposes under Section

222(c)(1)(B)) and, with customer approval, may use, disclose, or permit access to CPNI for any

other purpose. The BOC, like any other telecommunications carrier, may rely on customers’

3 This outcome is consistent with and reinforced by the plain language of Section 222,

which by its terms applies to “every telecommunications carrier” without distinction.
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reasonable expectations of the carrier’s handling of CPNI, coupled with an informed notice and
opt out mechanism to validate those expectations and to provide opportunity for exception, as a
means of obtaining such approval.* With such approval, a BOC may use CPNI in marketing and
selling the services of its Section 272 affiliate pursuant to Section 272(g)(2) and may disclose
CPNI to the affiliate for the affiliate’s marketing and selling of the BOCs services pursuant to
Section 272(g)(1)."!

8. To what extent is soliciting customer approval to use, disclose, or permit
access to CPNI an activity described in section 272(g)? To the extent that a party claims
that CPNI is essential for a BOC or section 272 affiliate to engage in any of the activities
described in section 272(g), please describe in detail the basis for that position. To the
extent that a party claims that CPNI is not essential for a BOC or section 272 affiliate to
engage in those activities, please describe in detail the basis for that position.

Section 272(g) permits a BOC with 271(d) relief to sell the services of its affiliate and to
engage in the same type of marketing activities as any other service provider. As with any carrier,
a BOC’s access to its own CPNI is a critical cornerstone of both the marketing and selling
functions.

BellSouth is doubtful that any credible argument can be made that a BOC’s use of CPNI 1s

not essential to the BOC’s marketing and sales activities under Section 272(g). Indeed, as this

“ The Commission also should confirm that bill inserts are an appropriate and efficient tool

for implementing a notice and opt-out approval mechanism.

4 Section 272(g)(1) requires a BOC that permits its Section 272 affiliate to market or sell its

services also to permit other entities to market and sell the BOC’s services. This obligation to
permit others to sell the BOC’s services is exempt from the provisions of Section 272(c)(1) and
remains subject to the BOC’s obligation to protect the confidentiality of its customer’s
information. Thus, the BOC is not obligated to disclose CPNI to a nonaffiliate merely because a
customer has not objected to the BOC’s disclosure of that information to its affiliate. Of course,
the BOC is obligated to disclose the customer’s information to another entity upon the customer’s
written request.
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